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Opi nion by Sinmms, Adm nistrative Trademark Judge:

Pelonis USA Ltd. (opposer) has opposed the
application of Del-Rain Corporation (applicant) to

regi ster the design mark shown bel ow

No.
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for portable electric heaters.*

During the time for taking testinony, both parties
subm tted testimony and opposer filed a notice of
reliance upon various printed publications and offici al
records (patents). The parties have filed briefs and an
oral hearing was held.

In the notice of opposition, opposer asserts that
applicant’s mark, which we shall refer to as a circles
and star design, is a functional configuration of
applicant’s portable electric heaters because applicant’s
desi gn duplicates the size, spacing and orientation of
the four disk-shaped heating elenments along with the
st ar-shaped hol der of those elenents in applicant’s
goods. Opposer alleges alternatively that if applicant’s
mark is not found to be functional, it is “primarily
merely descriptive” because it is a representation of
applicant’s goods showi ng four heating disks separated by
a star-shaped hol der, which are prom nent visual features
of applicant’s electric heaters. Further, opposer
al |l eges that applicant has not shown that its descriptive

desi gn has acquired distinctiveness. In this connection,
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opposer alleges that since 1992 it has been inporting and
selling portable electric heaters simlar to applicant’s
and that it has a right to describe its goods by the use
of a circles and star design. Finally, opposer has

pl eaded that, if applicant’s mark is found neither
functional nor nerely descriptive, then applicant’s mark
so resenbl es opposer’s circles and star design used since
1993 in connection with the sale of opposer’s portable
electric heaters as to be likely to cause confusion, to
cause m stake or to deceive.

Wth respect to this |ast ground of opposition, when
it was pointed out to opposer’s counsel at the oral
hearing that opposer’s brief contained no argunent with
respect to this issue, counsel w thdrew |ikelihood of
confusion as a ground for chall enging registration of
applicant’s mark.

Applicant has denied the essential allegations of
the notice of opposition and has asserted in its answer
that its mark is an abstract design, which is only
suggestive of its goods. Applicant has al so asserted
various affirmative defenses, which we need not discuss
because they are unsupported by any evidence.

Trial Record

! Application Serial No. 74/564,120, filed August 22, 1994,
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M. Sam Pel onis, opposer’s president, testified that
opposer nmakes electric space heaters simlar to those
sold by applicant, and has done so since 1992. According
to M. Pelonis, applicant’s design mark represents the
appearance of the front of applicant’s disk-style space
heater with four circular heating elements and the hol der
assenbl y.

M. Jim Ronfeld, one of applicant’s founders,
testified that the design here sought to be registered
was first used by applicant on cooling fans. Applicant
began using this design on its portable heaters in 1992.
A portion of the specinen of applicant’s mark filed with
its application is reproduced below. According to M.
Ronfel d, applicant’s design mark is of “simlar
configuration” to the four disks and star-shaped hol der

of its heaters.

based upon all egations of use since July 1990.
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At one tinme, applicant was a distributor of
opposer’s goods as well as a |licensee of opposer
authorized to use the mark “Pelonis” for heaters.

However, the license arrangenent did not cover use of the
circles and star design, which applicant here seeks to
register. Applicant sells its portable electric heaters
to hardware retailers.

Argunents of the Parties

According to opposer, the four circular or disk
el ements and star-shaped hol der of applicant’s heaters
are pronm nent visual features of applicant’s goods.
Opposer points to the testinony of applicant’s w tness
where he admtted that the four disk elements and the
star-shaped hol der are of “simlar configuration” to the
desi gn mark applicant seeks to register. It is opposer’s
position that the four circles and the star-1like design
of applicant’s mark depict the appearance of a
characteristic of applicant’s product. Because
applicant’s mark all egedly “duplicates” the size, spacing
and orientation of the circular heating elenments and the
hol der, and because a picture of a product that is nerely

a representation of the goods is nmerely descriptive,
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opposer argues that applicant’s design is nerely
descriptive. Opposer contends that the design

i mmedi ately conveys the idea of a feature of applicant’s
goods to a reasonably informed custoner who is famliar
with the appearance of applicant’s goods. Opposer also
argues that applicant has not submtted any evi dence of
acquired distinctiveness in the application file and
that, in view of use by opposer of a simlar design,
appl i cant has not shown the degree of exclusive use
needed to attain acquired distinctiveness of its asserted
mar K.

Concerning the issue of functionality, opposer
argues that the patents of record show four disk heating
el ements held in place by a star-shaped holder. Because
the utility patent discloses the utilitarian advantages
of this configuration of applicant’s goods, it is strong
evi dence of the functionality of a configuration show ng
applicant’s product, according to opposer. It is
opposer’s position that applicant’s mark depicts the
appearance of functional elements of applicant’s goods so
that it is, in effect, a functional configuration of
appl i cant’ s goods.

Applicant, on the other hand argues that opposer has

not established its burden of show ng that applicant’s
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mark is merely descriptive. Applicant points to the |ack
of evidence, such as consunmer surveys or expert
testimony, denonstrating the mere descriptiveness of its
design mark. It is applicant’s position that its design
does not immediately and directly informthe average
purchaser of applicant’s goods of any feature or
characteristic of applicant’s goods, but rather is nerely
a fanciful and stylized depiction of an aspect of its
port abl e heaters.

Wth respect to the issue of functionality,
applicant argues that it is not seeking to register the
appearance or shape of its product but rather a fanciful
and artistic rendition of an aspect of the product.
Mor eover, applicant contends that opposer has offered no
proof of the elements of functionality, such as that
applicant’s design is a superior one or is |ess expensive
t o manuf acture.

Di scussi on and Opi ni on

Upon careful consideration of this record and the
arguments of the parties, we agree with applicant that
opposer has failed to prove that applicant’s design is

unr egi strabl e.
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First, there can be no question that opposer has
established its standing, having used a simlar design
and having sold sinlar heaters.

However, we agree with applicant that its mark is
only a somewhat fanciful and stylized representation of
an aspect of its heaters rather than an accurate draw ng
of an element or feature of its product. 1In this regard,
we observe that a visual representation which consists
nmerely of an illustration of the goods, or of an
i nportant feature or characteristic of the goods, is
regarded as nerely descriptive of those goods. See, for
exanple, In re Society for Private and Commercial Earth
Stations, 226 USPQ 436 (TTAB 1985)(representati on of a
satellite dish held nerely descriptive of applicant’s
services) and In re Underwater Connections, Inc., 221
USPQ 95 (TTAB 1983) (representati on of a conpressed air
tank held nmerely descriptive of applicant’s travel tour
services involving underwater diving). Unlike those
cases involving relatively accurate representati ons of
products, we believe that this case falls into the
cat egory of cases where the design sought to be
registered is only a sonewhat fanciful or stylized
depi ction of a product or a product feature. See, for

exanple, In re LRC Products Ltd., 223 USPQ 1250 (TTAB
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1984) (stylized hand design found not nerely an
illustration of the goods—gl oves—and thus not nerely
descriptive) and cases discussed therein. O particular
note are In re Curtiss-Wight Corp., 183 USPQ 621 (TTAB
1974) (design of rotary engine held to be a fanci ful
representati on suggestive of the goods) and In re Laitram
Corp., 194 USPQ 206 (TTAB 1977) (design mark held not an

actual representation of applicant’s goods but rather a
fanci ful design only suggestive of those goods).
Applicant’s mark is not an exact representation of a
feature of its goods visible through the grill but only
bears a resenblance to a feature thereof.

Finally, with respect to the issue of functionality,
we are in conplete agreenment with applicant that it is
not here seeking to register trade dress in the nature of
a product configuration or product design. In other
words, applicant is not here claimng that a feature or
shape of a feature of its product is a registrable
trademark. Rather, applicant is here seeking to register
a design, which is at best only rem niscent of a feature
of its goods. Applicant’s design mark, as a whol e,
cannot be said to be functional.

Deci sion: The opposition is disn ssed.
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